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POLICY:
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POLICY G-007: EMPLOYEE LEAVE

PROCEDURE G-007.01: ANNUAL

Annual leave includes illness and personal leave.  The exact number of annual leave days is designated in each employee’s contract

I.
REGULAR LEAVE REQUESTS

A. To request annual leave, the employee must fill out a Time-Off Request Form and submit it to the Principal or the Principal’s designee for prior approval.

B. If an employee is ill and cannot fill out the Time-Off Request Form in advance, the employee will complete the form as soon as possible, no later than 24 hours after returning to work.

C. Upon receiving the approval of the Principal or the Principal’s designee, the employee shall submit the Time-Off Request Form to the Business Manager.

D. The Business Manager will track employee use of Annual Leave making corresponding payroll deductions including those for each day’s absence from duty beyond allowable Annual Leave.

E. Leave Requests during the Duty Day 

1. In all instances, the employee must receive prior approval from the Principal or the Principal’s designee for leave taken during the duty day.

2. Employees who need to schedule medical, professional, or personal appointments Monday through Friday of any given workday are asked to schedule those appointments outside their normal duty hours to avoid being charged for leave.

3. Employees who must schedule appointments during the duty day will be charged for their absence in the appropriate leave category in authorized increments of time (e.g., 1/4 day; 1/2 day; 3/4 day; or full day) in accordance with the following guidelines:

8-Hour Employees
7 ½ -Hour Employees
Leave to be Charged
2 Hours
1 ¾ Hours
1/4 day

4 Hours
3 ¾ Hours
1/2 day

6 Hours
5 ½ Hours
3/4 day

8 Hours
7 ½ Hours
full day

II.
EMERGENCY LEAVE REQUESTS

A. EMERGENCY: If an emergency occurs while the employee is on duty, the employee must notify the Principal or the Principal’s designee of the circumstances and receive prior approval before leaving the work site.  An emergency is defined as a condition or unexpected happening demanding immediate action that is sudden, unforeseen, and urgent. Note that if the time away from the work site does not exceed one (1) hour, leave will not be charged to the employee.

B. TRANSITORY:  The Principal may allow the employee to leave school for a period not to exceed one (1) hour if the employee’s assignment can be covered voluntarily by another employee.  It is strongly suggested that employees utilize designated prep periods for these absences if reasonable.  The decision to allow the employee to leave school will be determined by the Principal or the Principal’s designee on a case-by-case basis.

C. BEREAVEMENT: Bereavement leave will be classified as personal leave and the procedures above will apply.  Time off will be deducted in the same manner as all annual leave.

D. PROCESS: Employees must sign out on the “Staff Whereabouts Sheet” in the main office and sign in upon return.  Failure to notify a Principal or the Principal’s designee and sign out can be deemed abuse of leave and subject to disciplinary action up to an including discharge or termination.

III.
GENERAL LEAVE INFORMATION
A.
Leave Accumulation

1. At the conclusion of each contract year, a maximum of five (5) unused Annual Leave (illness/personal leave) days may be carried forward to the next contract year.  Such illness/personal leave days may be accumulated to a maximum of thirty-six (36).  

2. Employees contracted to work twenty (20) hours or more per week will accrue personal leave as defined in their employment contract.  One leave day is equal to the number of hours stipulated in a part-time or hourly employees’ contract. 

3. During the school year, an employee may not take more than three consecutive annual leave days unless the employee furnishes a medical doctor's excuse to the Principal or the Principal’s designee or makes a written request to the Principal or the Principal’s designee in the case of bereavement, emergency or other situation with two week notice at the discretion of the Principal or Principal’s designee.  
4. Upon termination of employment, all unused and accumulated Annual Leave is forfeited, and will not be purchased by East Mountain High School nor transferred to any other employee. 
5. For year-round employees (239 days or more) earned annual leave may be taken through July 31st of the current calendar year.  Any unused personal leave (accumulated during the previous fiscal year) in excess of 5 days will be forfeited on July 31st of that year.

B.
Leave Abuse

The Principal will oversee absences to determine if a failure to follow procedures, a pattern of absences or a frequency of absences is occurring.  If the Principal or the Principal’s designee identifies a pattern of abuse, he/she shall consult with the employee.  If a perceived abuse of illness continues, the Principal or the Principal’s designee may request that the employee produce a written statement from a licensed physician stating the reason for the absence.
         C.  Leave Donation Program
As per NMAC 1.7.7.9, employees who experience a medical emergency may request a donation of leave time directly from another employee with earned leave.  If you are uncomfortable with soliciting a donation, administration will do it on your behalf.  The following provisions apply:

 1.  An employee wishing to request donated leave must exhaust all of their own leave time.

 2.  The Business Manager or Principal shall be provided with a document from a health care                       
provider that details the nature, severity, and anticipated duration of the emergency medical   condition.  This includes a statement that the employee is unable to work all or a portion of their hours.  

3.  Both the employee requesting leave and the individual donating leave must sign the 

     Leave Donation Form.  Please see the Principal for this form.
4.  The Donor must maintain a minimum of 5 days in their leave account.  Anyone with 5 or fewer 

     days will not be eligible to donate leave time.
5.  The value of the donated leave will be computed using a conversion of the donors hourly rate 

      of pay to the recipients hourly rate of pay.  

6.  Any donated leave that was unused will revert to the donor on a prorated basis. 

Note – Donated leave time that has been used remains donated – it is not paid back to the donor.  
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PROCEDURE G-007.02: PROFESSIONAL 

I. ATTENDANCE: An East Mountain High School employee may be granted professional leave to attend professional activities such as conferences, meetings, seminars, etc. at the employee’s expense if the Principal deems such attendance is beneficial to the school and its programs. 

II. PARTICIPATION: If an employee is acting in some capacity on behalf of the school, the employee may be granted professional leave, will not lose pay during the absence, and may have all or a portion of the expenses for attending such activity paid.  With the Principal’s prior written approval, the employee may be released, with full pay, to serve as a speaker, consultant or resource person.  Although an employee may direct a proffered fee or honorarium for services to East Mountain High School, said employee accepting such a professional assignment may not accept any fee or honorarium other than a reasonable fee for preparation done outside the employee’s duty day.  The sponsoring person or institution receiving the services of the EMHS employee is responsible for travel, lodging, meal expenses and substitute costs, if necessary.

III. EXPECTATION:  The Principal reserves the right to expect that if the professional leave request is approved, the employee may be asked to report, written and/or orally, aspects of the professional activity that might be deemed of value to the faculty, department and/or other teachers.

IV. LENGTH OF LEAVE: Leaves to attend or participate in professional activities shall not exceed five (5) days per school year, unless special permission is granted by the Principal.

V. LEAVE REQUEST: Any employee wishing to attend professional activities, not to exceed five days per school year, must submit a written request to the Principal in advance with a justification of how attendance at the activity will be of benefit to the school.

EXTENDED PROFESSIONAL LEAVE REQUEST: Any employee wishing to attend more than 5 days of professional activities per school year must submit a written request to the Principal with justification for the employee’s absence from the school, the benefit the school will derive from the employee’s work, and how the employee’s duties will be covered. Such request may or may not be granted, in the sole judgment of the Principal, based on the Principal’s perceived need for the employee at school and/or or the benefit the school may derive from the work.

POLICY G-007: EMPLOYEE LEAVE

PROCEDURE G-007-03: UNPAID 

I. GUIDELINES: 

East Mountain High Schools wishes to meet the needs of employees who request extended leaves of absence.  Decisions regarding extended leave of absence requests should be made in a manner that ensures that leave will not have a negative impact on students.  An employee may request an unpaid leave of absence for a period of up to one (1) contractual year.  The Principal or the Principal’s designee must approve all requests for unpaid leave of absences and will give serious consideration for such leave under the following circumstances:

A. To accommodate the employee’s physical, medical and mental health needs.

B. To accommodate pregnancy or adoption.

C. For the employee to continue formal education.

D. For the employee to take part in a foreign teacher exchange or to teach in a foreign country.

All requests will be considered on an individual basis by the Principal or the Principal’s designee.

II.
Leave-Without-Pay 

A. Leave-Without-Pay will be in effect when an employee has exhausted all sick leave due to illness of the employee or the immediate family member, all personal leave, or other extenuating circumstances.

B. Leave-Without-Pay is not authorized for personal business which infringes upon the employee's school contractual obligations.

C. Any unauthorized leave taken by an employee will be considered Leave-Without-Pay.

D. The need for Leave-Without-Pay will be determined by the by the Principal or the Principal’s designee.

E. An employee on Leave-Without-Pay will be docked at their daily rate.  

F. Twelve (12) month (Full-time?) employees who are in Leave-Without-Pay status will not earn annual leave for the period when Leave-Without-Pay is in effect.  

G. An employee on Leave-Without-Pay will be dropped from the school payroll and will be responsible for the payment of their insurance/benefit premiums.
III. EMPLOYEE RIGHTS:

A. Salary Schedule Placement – During the unpaid leave of absence, the employee will retain placement on but not advance on the salary schedule and will retain all accumulated sick leave, but may not use sick leave.  

B. Tenure Rights – The employee will not lose any acquired tenure rights and will waive any claim to unemployment compensation for the period of unpaid leave.  

C.
Insurance Premiums – The employee may continue in the School’s health and life insurance group plan provided that payment of both the employee’s and School ’s portion of the monthly premiums are made by the employee on the established due date.  A failure to pay the monthly premiums as agreed upon will result in the termination of coverage.

D.
The only exception to “C” is if allowed by NMPSIA and requested by the employee, the school may continue the employee’s health plan benefits during the leave period to a maximum of one year of total leave.  The school will continue to pay its portion of the insurance coverage and the employee will be responsible for payment of his/her portion at least one (1) month in advance.  Failure by the employee to pay his/her portion of the insurance premium in advance will result in cancellation of the insurance coverage
IV. REQUEST PROCESS: [5.30.11.1. Procedures for Unpaid Leave of Absence]

A. Written Request: A request for unpaid leave of absence must be submitted in writing to the Principal.  The request must contain the reason for such leave and the period of time that the employee will be absent from work.
B. Advanced Notice: All requests for unpaid leave of absence must be made as far in advance as possible, but at least thirty (30)-days’ notice must be given to the employer prior to the start of such leave.  Any request that does not meet the thirty (30)-day required notice will be considered on an individual basis.

C. Length of Leave: Except in emergency situations, an unpaid leave of absence must begin and end at semester and/or at the end of the school year.

D.
Notification of Return to Work: 

1.
If the unpaid leave of absence is for a full school year, the employee must notify the Principal in writing no later than April 1 whether he/she intends to return to work at the start of the following school year.  The School will not guarantee the employee’s return to the vacated position and placement for the following school year will be at the discretion of the School.  Failure to notify by this date will be treated as a resignation from the School.

2.
If the unpaid leave of absence is for less than a full school year, the employee must notify the Principal at least sixty (60) days before the conclusion of the leave of his/her intent to return on the agreed-upon date.  The School will not guarantee the employee’s return to the vacated position, and placement for the following school year will be at the discretion of the School.  Failure to notify within the required time limit will be treated as a resignation from the School.

IV.
General Requirements:

A. PHYSICIAN’S STATEMENT: Employees granted a leave of absence for personal health or childbirth reasons shall be required to submit to the Principal or the Principal’s designee, prior to their return to work, a physician's statement releasing the employee to return to work and to perform the essential functions of his/her position, with or without reasonable accommodations.
B. Abuse of Leave: East Mountain High School may take disciplinary action against an employee on the grounds of abuse of leave including termination or discharge.
C. Reinstatement:  Eligible employees ordinarily return from leave to be reinstated to their former position or an equivalent position; however, exceptions may apply. 
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PROCEDURE G-007-04: Long-Term 

The Principal or Principal’s designee may grant an employee a long-term leave of absence only if the leave 1) contributes to the employee’s professional growth, 2) allows for the maintenance of good health, 3) allows for childbirth, adoption, and infant care, 4) adds significant value to the success of the school, or 5) is required by law.  

A. ELIGIBILITY: To be eligible for a leave of absence, an employee must have worked for EMHS for a full school-year, during which the employee must have worked a total of 1,250 hours, and the employee must have had satisfactory work performance and not be the subject of discipline or on a professional improvement plan prior to the leave request.

B. LEAVE REQUEST: Employees requesting long-term leave are to provide the Principal or Principal’s designee appropriate supporting documentation justifying their request, including a physician's statement when the request relates to personal health, childbirth or healthcare reasons. The Principal or Principal’s designee may request further clarification or justification prior to making a decision.

C. REMUNERATION: An employee taking an extended leave shall do so without pay; however, the school may pay the employee from unused Annual Leave or the Sick Leave Bank (see EMHS Policy G-105 Sick Leave Bank), if applicable.

D. LENGTH OF LEAVE: Where planning is possible, such as in the case of childbirth or scheduled medical treatment, the school will determine that the extended leave should be for an entire semester, term, or school year in order to avoid disruption to the student learning process.  Such leave shall not exceed one (1) school year.
E. ADJUSTMENT OF LEAVE: Where the requested leave begins during a semester, the Principal or Principal’s designee may require the employee to continue the leave until the end of the semester. so as to minimize the impact on the educational program.
F. CONCLUSION OF LEAVE:  The school expects the date of return from an extended leave to be at the beginning of a semester.
G. NOTIFICATION OF RETURN: When the school grants an employee an extended leave of absence for a portion of the school/work year, the employee must notify the Principal or Principal’s designee, in writing, of his/her desire to return to active employment at least thirty (30) days prior to the expected date of return. 
H. RESUMPTION OF EMPLOYMENT: When the school grants an employee an extended leave of absence for an entire school/work year, the employee must notify the Principal or Principal’s designee of his/her desire to return to active employment by March 15 of the school/work year in which the leave was granted.   
I. PHYSICIAN’S STATEMENT: When the school grants an employee an extended leave of absence for personal health or childbirth reasons, the employee shall submit to the Principal or Principal’s designee, prior to return to work, a physician's statement releasing the employee to assume full duties.
J. PAYROLL DEDUCTION: The school will deduct the employee's daily rate of pay from the employee's salary for any unauthorized absence or absence not meeting the criteria set forth above.  
K. Abuse of leave: The school may take disciplinary action, including termination or discharge, against an employee who abuses any terms of long-term leave.
L. REDUCTION OF SCHEDULE: An employee may not take an intermittent leave or work a reduced schedule unless approved by the Principal or Principal’s designee and medically necessary.  If such a schedule is medically necessary (e.g., cases of planned medical treatment), the Principal or Principal’s designee may require the employee to transfer to another position, if that position better accommodates the employee’s recurring periods of leave.  

M. INTERMITTENT/REDUCED LEAVE: If an employee, whose duties are principally instructional (teachers), applies to take intermittent leave, or leave on a reduced work schedule that is foreseeable due to a planned medical treatment, the school may require the employee to either:

1. Take a continuous leave for the entire medical treatment period, or

2. Transfer temporarily to another position.

N. ADVANCED, WRITTEN NOTICE: If possible, an employee must provide written notice to the school at least thirty (30) days prior to the date the leave is to commence.  Such advance notice is not required in cases of medical emergency or other unforeseen events.  In those cases, it is the employee’s responsibility to provide the school with as much notice as is practical.

O. NON-ACCRUAL OF BENEFITS: The employee shall not accrue seniority, Annual Leave, or other accrued benefits during the period of leave.

P. INSURANCE BENEFITS: If allowed by NMPSIA and requested by the employee, the school may continue the employee’s health plan benefits during the leave period.  The school will continue to pay its portion of the insurance coverage and the employee will be responsible for payment of his/her portion at least one (1) month in advance. Failure by the employee to pay his/her portion of the insurance premium in advance will result in cancellation of the insurance coverage. 

Q. DENIAL OF REINSTATEMENT: With the exception of leave taken for FMLA, the school may deny reinstatement to an employee following the leave if reinstatement would create a substantial economic burden for the school.  
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PROCEDURE G-007.05 FMLA

I. Family Medical Leave Act of 1993 (FMLA)

In general, the FMLA allows up to twelve (12) weeks of unpaid, job-protected leave.  All employees who have at least twelve (12) months of service to East Mountain High School and have worked 1,250 or more hours during the preceding twelve (12) months, may be eligible for unpaid family and medical leave.  
A. Required Notice:
If the necessity for the leave is foreseeable, an employee must provide the Principal or Principal’s designee with thirty (30) days’ advance written notice of a request for a leave, but in any case notice is required as soon as such notice is practicable, i.e., within one (1) or two (2) business days when the need for leave becomes known to the employee.

B. Request for Leave:

An employee requesting leave must submit a written request for approval to the Principal or Principal’s designee, which sets forth:

· the reason(s) for the leave;

· the anticipated start date; 

· the anticipated duration of the leave; and

· supporting documentation.

The employee must also provide appropriate supporting documentation with the request to verify the reasons for the leave.  The school may also require an appropriate medical certification by a licensed health care provider for any requested leave based on a serious health condition, whether it involves the employee or an immediate family member, i.e., spouse, their children, brothers, sisters, parents, and grandparents.  In all cases of leave for medical reasons, East Mountain High School reserves the right to request a second medical opinion at East Mountain High School’s expense and further medical opinion, where deemed appropriate.  Further, the school may also require periodic medical recertification. 

C. Application of Annual Leave:
East Mountain High School requires an employee requesting leave to apply any available annual leave time toward such FMLA leave. The applied East Mountain High School annual leave will “count” against FMLA leave.  

D. Twelve Month Period:
The eligible twelve-month period will be the school year, which begins on July 1 and ends on June 30.
E. Unpaid Leave:

Although the Family and Medical Leave shall be without pay, the school may pay the employee from unused Annual Leave or the Sick Leave Bank (see“EMHS Policy G-105: Sick Leave Bank”), if applicable.
(See G-003-03 Unpaid Leave)

F. 
Intermittent Leave or Reduced Leave Schedule:

Under some circumstances where employees request intermittent leave or leave on a reduced leave schedule, East Mountain High School may require the employee to choose either to:

1.
Take leave for a period of a particular duration, not greater than the duration of the planned treatment; or

2.
Transfer temporarily to an available alternative position for which the employee is qualified, which has equivalent pay and benefits and which better accommodates recurring periods of leave than does the employee's regular position.

If an employee chooses to take leave for periods of a particular duration in the case of intermittent or reduced schedule leave, the school will count the entire period of leave against the twelve (12) weeks of leave.

G. Limitations on Leave Near the End of an Academic Term:

Under certain circumstances where instructional employees begin leave near the end of a term, East Mountain High School may require the employee to continue taking leave until the end of the term. 

H. Limitations on Leave Where Husband and Wife are Both Employed by East Mountain High School:

Spouses employed by the School are limited to a combined total of twelve (12) workweeks per year for the birth or placement of a child, or to care for a parent.  However, for other covered leaves, such as to care for a spouse or child, or for treatment of the employee's own serious health condition, each spouse may take up to twelve (12) weeks a year.

I. Inability to Accrue Leave on FMLA

Employees will not accrue any other type of leave or other benefits during the Family Medical Leave period.
II.
Military Leave under the Family Medical Leave Act – Special provisions for FMLA Service-member Family Leave:

A.
An eligible employee of the District may take up to twelve (12) workweeks of FMLA, such leave to be measured backward from the first time such employee uses leave under FMLA, without pay. Such request shall be based on any qualifying exigency, as the U.S. Secretary of Labor shall by regulation determine, arising out of the fact that the spouse, or a son, daughter, or parent of the employee is on active duty or has been notified of an impending call or order to active duty in the Armed Forces in support of a contingency operation.  “Qualifying exigency” is defined by the Department of Labor by referring to a number of broad categories for which employees can use FMLA leave: 

1. Short-notice deployment;

2. Military events and related activities;

3. Childcare and school activities; 

4. Financial and legal arrangements; 

5. Counseling; 

6. Rest and recuperation; 

7. Post-deployment activities; and 

8. Additional activities not encompassed in the other categories, but agreed to by the employer and employee. 

B.
An eligible employee of the District may take up to twenty-six (26) workweeks of FMLA to care for a covered Service-member who is the spouse, son, daughter, parent, or next of kin of a covered Service-member.  A “covered service member” is a member of the Armed Forces, including a member of the National Guard or Reserves, who is undergoing medical treatment, recuperation, or therapy, is otherwise in outpatient status, or is otherwise on the temporary disability retired list, for a serious injury or illness.  The leave described to care for a covered service member shall only be available during a single twelve (12) month period. 

C.
The aggregate number of workweeks of leave to which both the husband and wife working for the District may be entitled under covered service member family leave combined with leave shall be limited to twenty-six (26) workweeks during only one (1) twelve (12)-month period. 

D.
An employee must provide at least thirty (30) days notice before FMLA Servicemember Family Leave is to begin if the need for the leave is foreseeable.   When thirty (30) notice is not practicable, notice must be given as soon as practicable.  

E.
Certification of active military duty or call to active duty in support of a contingency operation for purpose of receiving FMLA Service-member Family Leave shall be required under the same conditions as FMLA certification for other FMLA leave.   In the case of continuation, recurrence, or onset of a serious health condition of the covered Service-member being cared for by an employee and the employee is unable to return to work, certification issued by the health care provider of the Service-member with the serious health condition shall be required to support the inability of the employee to return to work. 

F.
All other provisions of the FMLA policy shall apply to the FMLA Service-member Family Leave.

III. Extended Leave Beyond FMLA:

The Principal or Principal’s designee will consider requests for extended leave beyond the eligible FMLA leave when such additional leave would be in the best interest of East Mountain High School. 
A. Where planning is possible, such as in the case of childbirth or scheduled medical treatment, extended leave should be for an entire semester, term, or school year in order to avoid disruption to the student learning process.  Such leave shall not exceed one (1) school year.
B. Where the requested leave begins during a semester and continues into a subsequent semester, the Principal or Principal’s designee may require the employee to continue the leave until the end of the semester. 
C. Where an extended leave is granted, the date of return should be at the beginning of a semester.
D. An employee granted an extended leave of absence for a portion of the school/work year must notify the Principal or Principal’s designee, in writing, of his/her desire to return to active employment at least thirty (30) days prior to the date of return. 
E. An employee granted an extended leave of absence for an entire school/work year must notify the Principal or Principal’s designee of his/her desire to return to active employment by March 15 of the school/work year in which the leave was granted.  
F. The extended leave shall be without pay, provided however, the employee may be paid from unused Annual Leave or the Sick Leave Bank (see EMHS Policy G-105: “Sick Leave Bank”), if applicable.

G. The employee shall not accrue seniority, Annual Leave, or other accrued benefits during the period of extended leave.
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PROCEDURE G-007-06: HOLIDAYS

I. The East Mountain High School Principal with the assistance of the Business Manager will develop an annual calendar listing all designated holidays and attach the list to each employee’s contract.  

II. No employee will be allowed annual leave on the day immediately before or after a holiday, unless supported by a physician’s note or requested from and approved by the Principal or the Principal’s designee at least one week in advance.
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PROCEDURE G-007.07: Jury Duty OR Court Subpoena 

I. GUIDELINES:

An EMHS employee will be granted a leave of absence when said employee 

· is required to serve on a jury, 

· is called to appear in court as a witness, 

· must respond to an official order from another governmental jurisdiction for reasons not brought about through misconduct on the part of the employee, or

· is subpoenaed to appear in an official proceeding if such proceeding does not involve self-employment and does not concern the employee's own personal affairs.

II. PAYMENT: 
Any compensation received for such services, except for transportation expenses, shall be submitted directly to the school Business Manager.  Similar to other state employees, East Mountain High School personnel are not paid for jury duty unless they are serving during unpaid leave such as winter break, spring break, summer break, holidays, etc.  Payment for serving on jury duty during periods of unpaid leave and travel reimbursement are the sole property of the employee. 

III. PROOF OF ATTENDANCE

A. Leave of absence will be granted when an employee is subpoenaed to appear in an official proceeding if such proceeding does not involve self-employment and does not concern the employee's own personal affairs. Leave will be granted to an employee for appearance in court as a witness, to serve on a jury, or to respond to an official order from another governmental jurisdiction for reasons not brought about through misconduct of the employee. Such leave will be granted with pay up to the amount of the difference between the employee's regular earnings and any amount received for jury duty or witness fees. Any compensation received, except for transportation expenses, shall be submitted directly to the school Business Office.
B. The Principal or Principal’s designee may request any employee to provide a sealed notice verifying his/her attendance for jury duty.  The notification is easily obtained from the court clerk upon request; however, it will only be sealed at the end of the day. 
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PROCEDURE G-007.08: LEGISLATIVE

An employee currently serving as a New Mexico State Representative or New Mexico State Senator will be granted personal leave by East Mountain High School for the number of days constituting the legislative session as well as for days specified for legislative committee meetings.  Once annual leave days are exhausted, salary deductions for additional days requested and approved will be prorated on the amount of the employee’s daily salary.
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PROCEDURE G-007.09: MILITARY 
Any employee who is a member of an organized unit of the National Guard, or a reserve unit of any of the military branches, shall be given paid military leave not to exceed fifteen (15) days each fiscal year when ordered to active duty training with such organized units. Such leave is in addition to Annual Leave or vacation time to which the employee is otherwise entitled. Such military leave will be granted with full salary regardless of the amount of money drawn by the employee while on such military duty.

The Uniformed Services Employment & Reemployment Rights Act (USERRA) and as amended in the future requires that employees be granted a leave of absence to perform their military duties.  In the event of any conflict between the provisions of this or any other leave policy of the Governing Council and the provisions of the USERRA, the latter shall prevail.

USERRA and this Policy allows for rights and benefits provided that:

(1)
the Employee has given advance written notice or verbal notice of military service to the School (notice can be from the military itself and no notice if required if “military necessity” prevents notification);

(2)
the cumulative length of the Employee’s absence and all previous absences from his or her job for military service does not exceed five years; and

(3)
the person reports to or submits an application for reemployment to the School.

After the Employee has been absent for 31 days or more for military service, the School may ask the Employee or the Employee’s military unit for documentation showing that:

(1)
the Employee submitted a timely application for employment;

(2)
the Employee’s length of military service has not exceeded the five (5) year limitation; and

(3)
the Employee’s separation from military service meets the requirements for reemployment.

If the Employee cannot provide this documentation because it is not readily available or does not exist, the employer is still required to promptly reemploy the returning employee.

It is important to note that the USERRA and this Policy requires the employee to submit an application for reemployment and report for work within specific time periods depending on the length of the Employee’s military service.  The time limits for reporting for work are as follows:

1. 1 to 30 days of military service:  The Employee reports to the School by the beginning of the first scheduled work day that falls eight (8) hours after the end of the last calendar day of military service.  This means that a service member who returns home at 10:00 p.m. can be required to report for work for 6:00 a.m. work-shift the following day.  This same guideline applies to an Employee who has been ordered to take a fitness-for-service examination regardless of the length of the service member’s absence from the job.

2. 31 to 180 days of military services:  The Employee must submit an application for reemployment no later than fourteen (14) days after completion of military service.  If the 14th day falls on a day when the School is closed or unavailable to accept a reemployment application, the time is extended to the next business day.

3. 181 days or more of military service:  The Employee must submit an application for reemployment no later than ninety (90) days after completion of military service.  If the 90th day falls on a day when the School is closed or unavailable to accept a reemployment application, the time is extended to the next business day.

· Cases of disability:  Employees who are hospitalized or recovering from a disability that relates to the employee’s military service have up to two (2) years to submit an application for reemployment.

Failure to report under this timetable will not automatically forfeit the Employee’s entitlement to rights and benefits but will subject the service member to the same rules, policies and procedures the School has for other employees returning from leave.

Provided that the service member meets the prerequisites of the statute, reemployment must occur in a specific order of priority.  

· If the period of military service for the employee was ninety (90) days or less:

· the service member must be reemployed in the position he or she would have occupied had the employment with the School not been interrupted, provided the Employee is qualified or can become qualified with reasonable effort on the part of the School;

· the service member must be reemployed to the position the employee held on the date that the Employee entered military service, provided the Employee is qualified or can become qualified with reasonable effort on the part of the School; and

· if the Employee cannot become qualified in either case (except for an incurred disability), he or she must be reemployed in a position that the Employee can perform and which closely approximates the positions above, with full seniority.

· If the period of military service for the employee was ninety-one (91) days or more:

· the service member must be reemployed to the job the Employee would have held had the Employee remained continuously employed, or a position of like seniority and status, provided the Employee is qualified or can become qualified with reasonable effort on the part of the School;

· the service member must be reemployed to the position the Employee held on the date that the Employee entered military service, or a position of like seniority and status, provided the Employee is qualified or can become qualified with reasonable effort on the part of the School; and

· if the Employee cannot become qualified in either case (except for an incurred disability), he or she may be reemployed in a position of lesser status or pay, that the Employee can perform, but that most closely approximates the positions above, with full seniority.

If two (2) or more returning service members are entitled to the same position, then the service member who left home first for military service has the priority.  Although the focus of the USERRA and this Policy is on reemployment, the statute also includes the right to returning service members to be free from discrimination in initial employment, retention, promotion or benefits, pension, health benefits, vacations and seniority work selection rights.  The USERRA also protects covered employees from retaliation for engaging in certain protected conduct specified in the USERRA.

With regard to seniority, the “escalator principle” requires the School to place returning service members back into the “seniority escalator” at the point the Employee would have occupied had he or she remained continuously employed.  This could result in the Employee acquiring tenure rights under the N.M. Stat. Ann. § 22-10A-24(A) (2003) without three (3) years of continuous employment with the School.  Additionally, if the Employee accepted an employment contract for the upcoming school year, but had yet to work in that position before being called to military service, the returning service member is entitled to the contracted position upon his or her return.  Also, any seniority benefits that would have accrued to the Employee, for example, FMLA, salary increases, sick and personal leave accrual, must be granted to the returning service member upon reemployment.

Returning service members may be disqualified for reemployment under four (4) conditions:

(1)
a dishonorable or bad conduct discharge;

(2)
separation from military service under “other than honorable conditions”;

(3)
a commissioned officer’s dismissal via a court martial or by order of the President; and

(4)
when a service member is absent from his duty station without authority or because of civilian imprisonment.

As many service members are returning from the war injured or wounded, the School also has certain obligations regarding reemployment of service members who incurred disabilities or aggravated disabilities during military service.  There are three (3) guiding steps which govern reemployment of service members with disabilities:

· The School must take reasonable efforts to accommodate the returning service member’s disability so the Employee can perform the job he or she would have occupied had he or she remained continuously employed.

· If despite reasonable accommodation, the Employee is not qualified for the position above, he or she must be employed in a position of equivalent seniority, status and pay so long as the Employee is qualified to perform the duties of the position or could become qualified to perform them with reasonable efforts by the School.

· If the Employee does not become qualified in either case above, he or she must be employed in a position which most closely approximates in seniority, status and pay, the position held just prior to entering military service.

Reemployment of a returning service member is not required under the following circumstances:

· If the School’s circumstances have changed so much that reemploying the Employee would be impossible or unreasonable.  An example is a reduction in force that would include the Employee’s position.

· If the Employee left an employment position that was for a brief, non-recurrent period and there is no reasonable expectation that such employment will continue indefinitely or for a significant period.

· The School is excused from efforts to qualify or accommodate returning employees with military service-related disabilities when doing so would be so difficult or expensive as to cause the School an undue hardship as determined under the USERRA.

· Service members forfeit their reemployment rights if, prior to leaving for military service, the Employee provided an informed, clear, written notice of intent not to return to work.  However, the burden of proof rests with the School to prove that the Employee knowingly provided clear written notice of intent not to return to a position of employment after military service and, in doing so, was aware of the specific rights and benefits to be lost.

As provided under state law, N.M. Stat. Ann. § 20-4-6 (1978), this Policy prohibits any adverse action against applicants or employees on the basis that the person is a member of or has applied for membership in the National Guard.

In addition, under N.M. Stat. Ann. § 28-15-1 (1978), this Policy requires reinstatement of an employee to the same or like position unless it is impossible or unreasonable for the School.  If the Employee is honorably discharged or released from military service to complete his or her remaining service in a reserve component, and if the Employee is still qualified to perform the duties of the position he or she previously held, the Employee shall be deemed to meet all the requirements of the School Personnel Act, as well as all residency requirements or other provisions of state law, and shall be restored to such position or to a position of like seniority, status and pay.  The language in N.M. Stat. Ann. § 28-15-2 (1978) states that the restored employee shall not be discharged by the School from his or her position without cause within one (1) year after such restoration and shall be incorporated into this Policy.

As provided in N.M. Stat. Ann. § 20-4-7 (1978), this Policy grants Employees of the School who are members of organized units of the Army or Air National Guard or Army, Air Force, Navy, Marine or Coast Guard reserves up to fifteen (15) working days of military leave with pay per fiscal year in addition to other leave or vacation time with pay to which such employees are otherwise entitled.  Additionally, the Governor may grant any member of the National Guard or reserves additional military leave with pay for training when he deems that such training will benefit the State by enabling that employee to better perform the duties required.
POLICY G-007: EMPLOYEE LEAVE

PROCEDURE G-007.10: vIctims of domestic abuse 

I. DESCRIPTION: Pursuant to New Mexico’s Promoting Financial Independence for Victims of Domestic Abuse Act, any employee who is the subject of domestic abuse or whose family member (a minor child of the employee or a person for whom the employee is the legal guardian) is the subject of domestic abuse, may take intermittent paid or unpaid leave up to 14 days in any calendar year for the purpose of:

A. Obtaining a protection order or other judicial relief from domestic abuse;

B. Meeting with law enforcement officials relating to domestic abuse;

C. Consulting with attorneys or district attorneys regarding domestic abuse;

D. Consulting with victim advocates; or

E. Attending court proceedings relating to domestic abuse of the employee or the employee’s family member. For these purposes, “family member: means a minor child of the employee or a person for whom the employee is the legal guardian. 

II. Verification: The employee is required to provide verification of the need for domestic abuse leave, within 7 days of the commencement of the leave, including one of the following:

A. Police report indicating that the employee or the employee’s family member is a victim of domestic abuse;

B. A copy of the Order of Protection;

C. A written statement of the attorney representing the employee, the district attorney victim advocate, the police officer or prosecuting attorney stating that the employee or the employee’s family member appeared or is scheduled to appear in court in connection with an incident of domestic abuse.

III. Notice: As soon as reasonably practical, the employee shall provide notice to the Principal of the need to take domestic abuse leave. However, when leave is taken in an emergency, the employee must give notice to the Principal within 24 hours of commencing domestic abuse leave.

IV. Benefits: The employee may use annual leave or other available personal time off, comp time, or unpaid leave consistent with EMHS policies. To the extent permitted by law, EMHS shall not withhold pay, health coverage insurance or any other benefit that has accrued to the employee, and shall not include time taken for domestic leave in calculating eligibility for benefits. 

V. Confidentiality: EMHS shall not disclose verification information, and shall maintain confidentiality of …

A. The fact that the employee or family member was involved in a domestic abuse incident

B. That employee requested or obtained domestic abuse leave

C. That employee made a written statement about the need for domestic abuse leave

EMHS may disclose information related to domestic abuse only with the employee’s consent, or when a court or administrative agency orders disclosure, or when otherwise required by law.

